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FRANCIS FREDERICK STEWART VS. UNITED STATES 


1 


1 In the District Court of the United States for the Dis¬ 
trict of Columbia 

Criminal No. 62,700 
United States of America 

VS. 

Francis Frederick Stewart 

United States Court of Appeals for the District of Columbia. 
Filed Oct. 31, 1938. Joseph W. Stewart, Clerk. 

Notice of appeal 

Francis Frederick Stewart, 251 14th St., NE. (now confined). 

(Name and address of appellant) 

Charles M. Irelan, Jr.. Wash. Loan and Trust Bldg., Washington, 
D. C. 

(Name and address of appellant's attorney) 

Offense, Robbery. 

Date of judgment, October 26, 1938. 

Brief description of judgment or sentence, Sentenced to serve 
from three to twelve years. 

Name of prison where now confined, if not on bail, District of 
Columbia Jail. 

I, the above-named appellant, hereby appeal to the Court of 
Appeals of the District of Columbia -from the judgment above- 
mentioned on the grounds set forth below. 

Francis Frederick Stewart, 

Appellant. 

Charles M. Irelan, Jr. 

Attorney for Appellant. 

Date October 27,1938. 


Grounds of appeal 

The Court erred in allowing a character witness for the defendant 
to be asked and to answer questions regarding former arrests of 
the defendant. 

Copy received 10-31-38. 

Charles B. Murray, 

Asst. U. S. A tty. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By B. Eloise Naphen, 

Asst. Clerk. 
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2 In the District Court of the United States for the District of' 

Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed October 81, 1938. Joseph W. Stewart, Clerk. 

Criminal No. 62700 

United States of America 


vs. 

Francis Frederick Stewart 

1938 

Sept. 21—Presentment and indictment filed. 

“ 23—Arraigned, Plea Not Guilty 
Oct. 17—Jury sworn and respited until tomorrow. 

u 18—Trial resumed. Due to the illness of John B. Swem, he is 
excused from further service in this case. Trial proceeds 
with consent of United States Attorney, and defendant 
by his Attorney. Verdict, Guilty as Indicted. Defend¬ 
ant remanded. Defendant’s Prayers filed. 

“ 26—Sentence to Penitentiary for period of Three years to 
Twelve years. (Judgment signed, Proctor, J.) 

“ 31—Notice of Appeal filed. Affidavit in Forma Pauperis and 
order filed. (Proctor, J.) 


Date October 31, A. D., 1938. 
Attest: 

A true copy. 

Test: 

[seal] 


Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Assistant Clerk. 
Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Assistant Clerk. 


Note —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 
9, of Supreme Court U. S. 
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3 In the District Court of the United States for the 

District of Columbia, 

Holding a Criminal Court 

Criminal Number 02.700 


United States of America 

vs. 

Francis Frederick Stewart 


United States Court of Appeals for the District of Columbia. Filed 
Oct. 31. 11)38. Joseph W. Stewart, Clerk. 

Affidavit of defendant to proceed in forma pauperis 


District of Columbia, .**.• 

Francis Frederick Stewart, being first duly sworn, on oath deposes 
and says that he is the defendant in the above-captioned case: that he 
was convicted herein on the 18th day of October. 1!>38. and sentenced 
on the 20th day of October. 1938; that he is advised and believes that 
he has a good ground for an appeal to the United States Court of 
Appeals for the District of Columbia, but that he is destitute and with¬ 
out funds with which to prosecute such appeal; having been confined 
since the 7th day of Sept.. 1938. 

Affiant therefore prays that he be allowed to proceed in forma 
pauperis, and that the record of his case be certified to the United 
States Court of Appeals for the District of Columbia, at the expense 
of the government. 

[seal] Francis Frederick Stewart. 

Subscribed and sworn to before me this 27th day of October. 1938. 

Richard H. Woodward, 
Notary Public, District of Columbia. 


My commission expires May 1. 1940. 

A true copy. 

Test: 

[seal] Charles E. Stewart. 

Cleric. 

By B. Elotse Xaphen, 

Asst. Cleric. 


Approved. 

James M. Proctor. Justice. 
Oct. 31. 1938. 


4 

4 


FRANCIS FREDERICK STEWART VS. UNITED STATES 


District Court of the United States for the District 

of Columbia 

Criminal Xo. 0:2700 


United States 

VS. 

Francis Fkedkick Stewart 

United States Court of Appeals for the District of Columbia. Filed 
Jan. 4. 1039. Joseph W. Stewart, Clerk. 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict. at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

5 Indictment 


Filed in Open Court September 21, 193S 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 

Julv Term. A. D. 1938 
* 


District of Columbia, ss: 


The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Francis Frederick Stewart, late of the District of Colum¬ 


bia aforesaid, on. to wit. the twentv-sixth dav of August 1938. and at 
the District of Columbia aforesaid, bv force and violence, and against 


resistance, and by putting in fear, and by sudden and stealthy seizure 
and Snatching, felonously did steal, take and carry away, from and off 
the person, and from the immediate, actual possession of one Ruth 
J. Parlon, then and there being, eleven dollars in money, of the value 
of eleven dollars, of the goods, chattels, money and property of the 
Palace Laundry Dry Cleaning Company, a body corporate; against 
the form of the statute in such case made and provided, and against 
the peace and Government of the said United States. 


David A. Pine, 


Atto’cnexj of the United States 
in and for the District of Columbia. 


[Endorsed:] Criminal Xo. 62700. United States vs. Francis 
Frederick Stewart. Robbery. A True Bill: Xorman H. Barnes, 
Foreman. 
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6 District Court of the United States for the District 

of Columbia 

Friday. September 23", A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Gordon, presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, whereupon the defendant being arraigned upon 
the indictment in each case, the reading whereof he specifically 
waives in each case, pleads Not Guilty thereto in each case, and for 
trial puts himself upon the country in each case, and the Attorney 
of the United States doth the like. 

Tuesday, October 18". A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Proctor, presiding. 

******* 

Come again the parties aforesaid, in the manner as aforesaid, and 
the same jury that was respited in this case yesterday; whereupon 
for good cause shown juror John B. Swein is excused from further 
service in this case: and thereupon with the consent of the defendant 
by his Attorney and the Attorney of the United States the trial pro¬ 
ceeds with eleven jurors: whereupon said jury after hearing further 
of the evidence upon their oath say that the defendant is Guilty in 
manner and form as charged in the indictment: and thereupon the 
said defendant is remanded to the Washington Asvlum and 
Jail. 


7 District Court of the United States for the District of 

Columbia 

Wednesday, October 26". A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail; and thereupon it is demanded of the defend¬ 
ant what further he has to say why the sentence of the law should 
not be pronounced against him and he says nothing except as he 
has already said; whereupon it is considered by the Court that for his 
said offense the said defendant be taken by the Superintendent afore¬ 
said. to the Asylum and Jail aforesaid, whence lie came, thence to 
the Penitentiary as designated by the Attorney General of the United 
States there to be imprisoned for the period of Three (3) years to 
twelve (12) years. 
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Affidavit of defendant to proceed in forma pauperis 


Filed October 31, 1938 


******* 


District of Columbia. s.s: 

Francis Frederick Stewart, being first duly sworn, on oath deposes 
and says that he is the defendant in the above captioned case; that 
he was convicted herein on the 18th day of October 1938, and sen¬ 
tenced on the 2Gth day of October 1938; that he is advised and believes 
that he has a good ground for an appeal to the United States Court 
of Appeals for the District of Columbia, but that he is destitute and 
without funds with which to prosecute such appeal; having been 
confined since the 7th day of Sept. 1938. 

S Affiant therefore prays that he be allowed to proceed in 

forma pauperis, and that the record of his case be certified to 
the United States Court of Appeals for the District of Columbia, at 
the expense of the government. 

Francis Frederick Stewart. 


Subscribed and sworn to before me this 


27th day of October 193S. 


[seal] Richard H. Woodward. 

Notary Public, District of Columbia. 

My commission expires May 1. 1940. 

Approved; 

James M. Proctor, Justice. 


Oct. 31/38. 


Memorandum 


November 30, 193S 

Time to file Bill of Exceptions extended to and including Decem¬ 
ber 15. 1938. 

District Court of the United States for the District of Columbia 
Thursday. December 15. A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Proctor, presiding. 

******* 

Now comes the defendant herein by his attorney Charles M. Irelan, 
Esquire; and prays the Court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of this case which is 
accordingly done; and thereupon the Defendant's Bill of Exceptions 
is filed. 

9 Assignment of error 

Filed December 27. 1938 

******* 

The Court erred: 

1. In permitting the witness Carrie Stewart to be asked if she 
knew that the defendant had been arrested for investigation on two 
prior bccasions; one in 193G and the other in 1937. 
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2. In allowing the witness to answer the said question. 

3. In admitting said question and answer in evidence. 

Charles M. I relax, Jr., 
Attorney for the Defendant. 

Consented to: 

Charles B. Murray. 

Assistant V. S. Attorney. 


Designation of record 
Filed December 27. 1938 

******* 

The Clerk of the Court will please make up the record in the above 
entitled case for the United States Court of Appeals for the District 
of Columbia as follows: 

1. The Indictment. 

2. The Plea. 

3. Verdict of the Jury. 

4. The Judgment. 

5. Notice of Appeal. 

6. Bill of Exceptions. 

7. Assignments of Error. 

10 8. This Designation. 

Charles M. Irelan. Jr.. 
Attorney for the Defendant. 

Service acknowledged this 27th dav of December. 1938. 

Charles B. Murray. 
Assistant V. S. Att< >rney. 

Approved: 

James M. Proctor. Justice. 

11 District Court of the United States for the District of 

Columbia 


United States of America. 

District of Colombia, ss; 

I. Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, herebv cert if v the foregoing 
pages numbered from 1 to 6. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause entitled 
United States vs. Francis Frederick Stewart. Criminal No. 62700, 
as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 

this 4th dav of Januarv 1939. 

• * 

[seal] C. E. Stewart, Cleric. 
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In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Court 
Criminal Number 62.700 
United States of America 


i'S. 

Francis Frederick Stewart 

United States Court of Appeals for the District of Columbia. 
Filed Jan. 4. 1939. Joseph W. Stewart, Clerk. 

Bill of exception* 

Be it remembered that at the trial of this case, which was heard 
by Mr'. Justice Proctor in Criminal Court Number One, of the 
District Court of the United States for the District of Columbia 
on the 17th and 18th days of October, A. D. 1938. tlie United States 
was represented bv Assistant United States Attorney Charles B. 
Murray and the defendant Francis Frederick Stewart was repre¬ 
sented by Charles M. Irelan. Jr., the following proceedings were 
had. 

The jury was sworn and thereupon the government called as 
its first witness one Kuth J. Parlon who testified that she was em¬ 
ployed by the Palace Laundry, a corporation, in its store located 
at 214 Massachusetts Avenue, NE.. in the City of Washington. Dis¬ 
trict of Columbia, and was so employed on the 26th day of August, 
1938. That, at about 2:30 o’clock, P. M., on said date the defendant 
came into said store and asked for certain laundry of a Mr. Man¬ 
ning. whom he said was his boss. The witness testified that she 
was unable to locate anv laundrv under the name given bv the 
defendant and told the defendant to go to his boss and get a better 
description of the laundry he came for. Thar said defendant re¬ 
turned in about five or ten minutes and told witness that the laundry 
consisted of a suit of his employer or boss. Again the witness 
searched for the laundry but was unable to locate it. and the witness 
thereupon informed the defendant that he would have to produce 
the laundry ticket. This defendant was unable to do. The 
13 defendant then left the store but returned in about five minutes 
and asked the witness to look again for the laundry. That 
the witness was about to make a further search when the defendant 
produced a pistol and said “its the money that I want." That she 
gave him the money in the cash register which amounted to about 
eleven dollars, and the defendant thereupon ordered her to get down 
under the counter. She complied with this order and remained 
there until the defendant had departed. The witness stated that she 
was not frightened by the holdup, and on the contrary was u as calm 
as I am in this Courtroom." She further testified that she had never 
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before been a victim of a holdup. Witness further testified that 
present with her m the store at the time of the robbery was a Mr. 

tbe U ™£ f ? r the 1 la T dr >' who ^8 engaged In repairing 

the gate which leads from the front to the rear of the store. 

1 he witness then testified that she next saw the defendant in 

at e J! ce ,.lme-up at Police Headquarters on September 10, 1938. 
at which time she identified him. ’ • 

\J ] r "°r eri T nt , then ?\ U to the stand a * its second witness, 
01 i ie ? us ^ au " hl b and he testified as follows: 

n n* car P^^ r employed by the Palace Laundry of Wash- 
TlnHntL C ‘Vf 1K that he was so employed on August 26th. 193S. 
Ihat in the afternoon of that day he was repairing a gate in the 
store of the said laundry located at 214 Massachusetts Avenue, NE.. 

P* a,ld r ! uit saw the defendant for the first time 
on that occasion. I he witness then substantiated the general testi¬ 
mony of the witness Par Ion with regard to the three visits of the 

> r, t01 ‘ e / ? ,,d th - e ho ! d - u I >: calculation of time re¬ 

lating to the length of the visits of the defendant to the store how¬ 
ever differed from the witness Parlon. The witness testified that 
riie defendant ordered him to lie down upon the floor with his 
face down and that he complied with that order. The witness 
stated that the defendant then said to him “I ought to pirn* you 
14 anyway, you know too much.” Mr. Vaughn then stated"that 
he was not frightened during the hold-up. but was very calm. 

of"a°hoidup* flUt lC1 stated t lat lle Iiad »Pver before been the* victim 

tember"i()p St .i d ‘ >d dial ^ ichmtified the <lefendant on Sep- 
tembci 10. l.).>,s. at 1 dice Headquarters m the police line-un at the 
same time the witness Parlon identified said defendant ‘ 

I he government then called as its third and last witness Police 
Officer Ernest E. Ihompson. who testified that he was a member of 
the Metropolitan Police Force of the District of Columbia, and that 

nre^ent 1 tr d ?- v of 1938, and that he was 

Ivi n, ,i • I dice Headquarters on said date and was present 
hen the witnesses Parlon and Vaughn identified the defendant 
The witness stated that there were five men in the line-up, a ml that 
In tiled a felt hat on each of the men. He could not state the color 

of the hat. where it had come from, or whv it was placed on the 
heads of the five men. 1 

The government thereupon rested its case, and the defense called 
the defendant to the witness stand as its first witness 
The defendant testified that his name was Francis Frederick 
Stewart and that he made his home with his Aunt Carrie Stewart 
at premises =2;,1 14th Street. XE„ Washington. D. C.. and thit 
he was twenty years old I he witness testified that lie knew nothin' 
of the rohlan-y wtth wit,eh lie was charged and that lie had never seen 
the witnesses for the government until the 10th of September 193 S 

io bv e tbo )1Ce HeadqiUU ^ rs ar tile time of the identification testified 
to by the government witnesses. Defendant could not recall where 
he was on the 26th day of August 1938. the time of the robbery but 
that his employment consisted of doing odd jobs such as cutting 
1 r hou |f cleaning etc. for families in his neighborhood' 

lo and that on Fridays he usually worked at such tasks for a 
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Mrs. Tripp who lives at #1212 East Capitol Street. Washington, 
D. C. However, he could not recall if he so worked for Mrs. Tripp 
on that day, Friday, August 26th. 1938. 

The witness then testified that on the day of his arrest, Septem¬ 
ber 7, 1938. several acquaintances of his came by his home in an 
automobile and asked him to take a ride with them. That he ac¬ 
cepted the invitation and went with them. The driver of the car 
stating that the car belonged to his cousin. The defendant and his 
said acquaintances then drove just outside of the District of Colum¬ 
bia. into Prince George's County. Maryland and stopped at a tavern 
for the 'purpose of buying some beer, when, and at which time a 
Maryland police officer stopped them and requested that the driver 
of the car produce his operator's license and the registration card for 
the car in which they were riding. This the driver of the said car 
was unable to do. and thereupon the police officer took the car and 
all occupants thereof to the home of a justice of the peace nearby. 
Defendant then testified that he was informed that the automobile 
was a stolen car. The Maryland police then turned the occupants of 
the car over to the Metropolitan Police Department of the District 
of Columbia, and they, the defendant and his said acquaintances 
were then held by the Metropolitan Police Force of the District of 
Columbia for investigation. That thereafter, on September 10th, 
1938. he was placed in the line-up and identified by the witnesses 
Parion and Vaughn, and that it was on that occasion that he saw 
said witnesses for the first time. 

The defendant further testified that he had never been convicted 
of any criminal offense, but said that he had been arrested for in¬ 
vestigation on two previous occasions, but never charged with any 
crime. 


The defense then called as its second witness. Mrs. Carrie Stewart, 
who testified that she was the aunt of the defendant: that 
16 she resided at premises 2.M 14th Street. XE.. and that the 
defendant lived in her home at said address. She testified 
further that she had known him all of his life, and that she knew 
r others in the community in which he lived who also knew him. and 
that he enjoyed a good reputation for peace and good order and 
honesty. That to her knowledge he had never been in trouble bef ore. ' 
Upon cross-examination counsel for the government asked the witU 


ness if she knew “that the defendant had been arrested for invostiga-"^ 
tion in 1936 and in 1937. Counsel for the defense objected to the 
question: the objection was overruled by the Court, and thereupon 
counsel for the defense was allowed an exception. The witness then 
proceeded to answer the question in the negative. 

The defense then called to the stand the Rev. Paul L. Moore, as its 
last witness, who testified that he was a minister of the gospel, and 
that he resided at =211 l()th Street. SE.. Washington. D. C.. and that 
he had known the defendant “all of the defendant’s life." That he, 
the witness did not know of any trouble in which the defendant had 
ever been involved before. That the defendant was an attendant at 
his church, but he was not sure whether or not the defendant was 
actually a member of the congregation. The witness further testified 
that he knows others in the community in which the witness lived who 
also know the defendant, and that the defendant enjoys a good repu- 
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tation for peace and good order and honesty. On cross-examination 
the witness testified that he had never heard the reputation of the 
defendant discussed by others. 

17 Counsel for the government, in his argument to the jury, con¬ 
ceded that the evidence of defendants previous arrests carried 
no implication of wrongdoing on his part, and that “investigation” 
was not a charge but only an excuse for a charge; but argued that the 
fact that his aunt with whom he lived did not know of these arrests 
reflected upon her testimony as to his reputation. 

In its instructions to the jury the Court stated that the evidence of 
arrests was not offered to affect the credibility of the defendant; that 
this could be done only by evidence of convictions, and the jury might 
assume in this case there was no previous conviction, else the govern¬ 
ment would have shown it; and that the evidence of arrests, and ques¬ 
tions put to the character witness about them, were only allowed and 
offered to affect the weight of the witness's testimony as to defendant’s 
reputation. 

And be it further remembered that the foregoing constitutes all of 
the testimony adduced at the hearing of the trial, together with the 
objections of counsel for defendant, the action of the Court thereon, 
and the exceptions of the defendant thereto: and the defendant now 
moves the Court to sign this, his Bill of Exceptions, which motion is 
granted and the Court signs this Bill of Exceptions and makes the 
same a part- of the record, nunc pro tunc, this loth dav of December, 
1938. 

By the Court : 

James M. Proctor. Justice. 

Approved for signing: 

Charles B. Murray. 

Assistant United States Attorney. 

12/15/38. 


^ [Endorsement on cover:] No. 7270. Stewart, Appellant vs. 
United States of America. United States Court of Appeals for the 
District of Columbia. Filed Oct. 31, 1938. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 


Francis Frederick Stewart, appellant 

v. \ 

United States of America 

I 


APPEAL FROM THE DISTRICT chl'RT OF THE EXITED 
STATES FOR THE DISTRICT OF COLUMBIA 

_i 

BRIEF FOR APPELLEE 

i 

I 

DAVID Al PINE, 

Linited Stntrs Attorney. 
CHARLES B. MURRAY, 

Assistant United States Attorney. 

Attorneys for Appellee. 






In the United States Court of Appeals 
for the District of Columbia 


No. 7270 

Francis Frederick Stewart, appellant 

v. 

United States of America 


APPEAL FROM THE DISTRICT CO CRT OF TIIE CMTED 
STATES FOR THE DISTRICT OF COLE Hill A 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Appellant was sentenced to serve not less than 
three nor more than twelve years after conviction 
of robbery, and from this judgment he appeals, 
assigning as error the overruling of his objection 
to a question put to a defense character witness by 
Go verm 1 lent counsel. 

The evidence for the Government tended to prove 
that at approximately three o’clock in the after¬ 
noon on August 2(i, 1938, appellant entered the 
store of the Palace Laundry Company at 214 Mas¬ 
sachusetts Avenue Northeast, and, at the point of 
a pistol, forced the Assistant Manager, Miss Parlon, 



to give him the contents of the cash register, some 
eleven dollars in money. He had, within half an 
hour, made two other visits to this store for the 
ostensible purpose of inquiring about a package 
of laundrv: and Miss Parlon and one Cornelius 
Vaughn, a carpenter in the employ of the company 
who was also present, both positively identified the 
'appellant as the robber. The appellant was ar¬ 
rested and questioned by the police about the rob¬ 
bery fifteen days after it had happened. He denied 
his guilt and stated to the police, as he later testi¬ 
fied at the trial, that he did not recall where he 
was when the robbery occurred. 

As the first witness for the defense, the defend¬ 
ant himself, in response to one of the preliminary 
questions of his own attorney, testified that he had 
never been convicted of or charged with any crimi¬ 
nal offense, but that he had been arrested for “in¬ 
vestigation'' on two occasions. 

The appellant then called as a witness one Car¬ 
rie Stewart, who testified that she was the aunt 
of the defendant; that the defendant lived with 
her; that she had known him all his life; that she 
knew other persons living in the same community 
who knew him; and that his reputation among them 
for peace and good order and for honesty was 
good; and further, that to her knowledge he had 
never been in trouble before. On cross-examina¬ 
tion she was asked by Government counsel if she 
knew that the defendant had been arrested for in- 
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vestigation in 1936 and in 1937. To this question 
counsel for the defendant objected. The Court 
overruled the objection and permitted the witness 
to give answer, which was in the negative. Excep¬ 
tion was dulv taken. The defense then called 
another character witness and rested. 

THE POINTS INVOLVED 

The appellant contends that the question was 
improper and prejudicial. The Government dis¬ 
putes both contentions. 

I 

The question was proper 

The appellee defends the relevancy of the dis¬ 
puted question on the principle that wide latitude 
is permitted in cross-examination and that the ex¬ 
tent to which it may go in a given instance is largely 
a matter within the discretion of the trial court, 
which discretion will not be disturbed unless it was 
clearly abused. Wifjniore on Evidence , Sec. 499. 
Rea v. Missouri, 84 U. S. (17 Wallace) 532, 542; 
Wills v. Russell, 100 U. S. 621, 626; California 
Fruit Conners Association v. Lilly , 184 Fed. 570; 
Davis v. Coble ns, 12 App. D. C. 51, 53-4; IF. R. E. 
Co. v. Dettman, 100 U. S. 621, 626. ' 

Its relevancy is not based on the rule supported 

in the case of Clark v. United States, 57 App. D. C. 

335 (which is discussed in appellant’s brief) that a 

character witness mav be asked whether he has not 

%> 
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heard reports or rumors that the defendant was 
accused of conduct inconsistent with the trait of 
character contended for. In the instant case, the 
question related to an incident which admittedly 
bore no implication of wrongdoing and could not 
therefore have qualified or put into question the 
alleged good reputation. 

The appellant had already testified that he had 
been arrested twice previously for investigation. 
His aunt Carrie Stewart immediately followed him 
on the stand and testified, in answer to preliminary 
questions, that she had known defendant all his life 
and that he had lived with her. She then testified 
to bis good reputation for peace and good order and 
his honestv and concluded bv stating that, to her 
knowledge, he had never been in trouble before. 
On cross-examination, was it not proper to ask her 
if she knew him well enough to know that he had 
been arrested, and, if she answered she did know 
it, would it not have been proper to ask what she 
meant by “trouble?’' The answers to these ques¬ 
tions could do no harm to the defendant, and they 
might throw light on the value of the witness’ 
testimonv. 

If, as appellant argues (page 2 of the brief) the 
question whether the witness knew of the arrests 
“impeached’' her testimony, that very fact would 
seem to render the question relevant. The proper 
purpose of cross-examination is to impeach the 
witness. 


0 


II 

The question worked no prejudice on the appellant 

The harm which such a question may do to a 
defendant's cause is that bv it the Government is 
able to get before the jury an impression of wrong¬ 
doing on the defendant’s part which would not 
otherwise be possible. (See grounds of appel¬ 
lant's objection in the Clark case, .supra.) If a 
defendant who has been arrested several times but 
never convicted takes the stand, he cannot be 
cross-examined regarding the arrests. If he has 
been convicted of crime previously but does not 
take the stand, that conviction cannot ordinarily 
get into the case. But, if he introduces character 
witnesses, they may in some cases properly be asked 
whether they have heard of defendant’s being 
arrested. If in a given case such question is im¬ 
properly asked—as where, for instance, a witness 
testifying to defendant's good reputation for 
honesty is asked if he had heard that defendant 
was once accused of murder—a serious point for 
reversal is raised. 

But the case at bar is different. Before the 
character witness took the stand, the defendant had 
already volunteered the information that he had 
been arrested, and he had himself to blame for 
whatever prejudice that fact might create. The 
question put to the character witness was in fact 
and in law directed exclusively to the weight and 
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credibility of the testimony of that witness. The 
argument of Government counsel and the instruc¬ 
tions of the Court alike prove that it had and served 
no other purpose. 

In this case the question was asked in good faith, 
it was answered in the negative, and the Court, by 
its instruction to the jury, made plain its limited 
purpose. In that connection the dictum of this 
Court in the Clark case (57 App. 1). C. at p. 336) 
is quoted: 

AVe may add that, in view of the negative 
answers of the witnesses to the questions and 
the instructions of the Court concerning 
them, together with the good faith of the 
Government counsel in asking them, thev 
would not require a reversal in this case even 
if improper. 

See also Sacks v. United States, 41 App. D. C. 34, 
in which a similar question put to a character wit¬ 
ness was held to be improper but not prejudicial. 

Attention is also directed to the provisions of 
Section 391, Title 28. United States Code, giving 
power to l nited Stales Courts to grant new trials. 
This act provides that the Court shall give judg¬ 
ment ‘‘after an examination of the entire record 
before the Court, without regard to technical er¬ 
rors, defects, or exceptions which do not affect the 
substantial rights of the parties.” Construing this 
Section, the Circuit Court of Appeals for the 8th 
Circuit in the recent case of Little v. United States, 
93 F. (2d) 401, gives an illuminating example of 
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the kind of error which is prejudicial and the kind 
which is not. In that case the defendant took the 
stand in his own behalf. He had apparently 
previously been tried for stealing an automobile 
and acquitted. The United States Attorney, in 
cross-examining him, went into the facts of that 
transaction for the purpose apparently of showing 
that the defendant was guilty and should have been 
convicted. The Circuit Court of Appeals naturally 
said that this was not only erroneous but prej¬ 
udicial and it reversed the conviction on that 
ground. However, in the same case, a witness had 
testified to the good reputation of the defendant as 
a law-abiding citizen. He was asked on cross- 
examination by the United States Attorney 
whether he had heard rumors that the defendant 
had been arrested for carrying concealed weapons 
twice, for frequenting gambling games, and for 
common assault. The answer w’as in the negative. 
The United States Attorney then pursued the in¬ 
quiry with this question: “If you had heard this, 
would that alter your testimony? A. Naturally it. 
w’ould.” Said the Court at Page 40S: 

The method of cross-examining a char¬ 
acter witness has been considered in at least 
three recent cases by this Court: Sloan v. 
United States, 31 F. (2d) 902, 906; Spalitto 
v. United States, 39 F. (2d) 782, 785; and 
Pittman v. United States, 42 F. (2d) 793, 

795. Had the United States Attorney ended 

•/ 

his cross-examination with the inquiry be- 
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ginning “Haven’t you heard rumors, etc.?” 
he would have been within the rule of the 
Spalitto case, supra; but when he proceeded 
with his hypothetical question based upon 
the assumption that those rumors were facts, 
he came within the practice condemned in 
the Sloan and Pittman cases, supra . Such 
practice cannot be approved by this Court. 
If permitted, it would sanction the destruc¬ 
tion of a “spotless reputation” by innuendo. 
Sloan v. United States, supra. This is not 
. saying, however, that in this case the denial 
of the motion to declare a mistrial on this 
ground was reversible error. In our opin¬ 
ion, it was one of those technical errors upon 
the record covered by Section 269 of the 
Judicial Code (28 U. S. C. A. Sec. 391). The 
offense was not repeated and no request for 
an instruction upon it was made by appel¬ 
lant Little. 

CONCLUSION 

It is respectfully submitted that the question 
complained of was properly asked, that neither the 
said question nor the answer made to it operated 
to the prejudice of the appellant and that the judg¬ 
ment below accordingly should be affirmed. 

R es])ect fully submitted. 

David A. Pine, 

Uni ted States Attorney, 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. 


U S. GOVERNMENT PRINTING OfFICC l»3» 



